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by Seth Eaton and William D. Locher

S CHANCE

Public-private partnerships may be a solution to
California’s infrastructure funding crisis

CONFRONTED WITH AGING, inadequate infrastructure and
scarce financial resources to pay for construction of new facilities and
renovation of existing ones, California has exhibited a renewed inter-
est in public-private partnerships (PPPs). Rather than continue down
the traditional path of limiting PPPs to transportation projects, the
California Legislature is now exploring ways to tap the resources of
the private sector and develop innovative means to finance and
deliver a variety of infrastructure improvements.

PPPs are hardly a new concept. In 1652, the Water Works
Company of Boston was the first private firm in America created to
meet a public need by providing drinking water to the community.
Over the past 350 years, private financiers and contractors have
invested in and collaborated with government agencies to offer essen-
tial public services, including transportation projects. California was
once a leader in using PPPs for projects with the Orange County
Transportation Corridor Agencies and the San Joaquin Hills Toll Road.
Other states soon recognized the value of these partnerships and began
implementing different types of PPP projects, including water and
wastewater facilities, power generation plants, and schools.
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California has ample legal authority permitting the use of PPPs for
public projects. Last year, the legislature considered several bills per-
mitting new types of projects to be financed by PPPs as well as those
that would have modified existing PPP programs. A new idea has
emerged to use PPPs for state courthouse construction and improve-
ments; however, legal and practical challenges need to be resolved to
mabke this a reality.

A PPP has been defined as:

[A] contractual agreement formed between public and private

sector partners, which allow more private sector participa-

tion than is traditional. The agreements usually involve a gov-
ernment agency contracting with a private company to ren-
ovate, construct, operate, maintain, and/or manage a facility

or system. While the public sector usually retains ownership

in the facility or system, the private party will be given addi-

tional decision rights in determining how the project or task

Seth Eaton and William D. Locher are with the law firm of Gibbs, Giden,
Locher, Turner & Senet, LLP, specializing in construction and business law.
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